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 California's Investigative Consumer Report Statutes
Some California employers use "investigative consumer reports" (ICRs) to conduct background checks on applicants or employees. An ICR is a report "in which information on a consumer's character, general reputation, personal characteristics, or mode of living is obtained through any means." Cal. Civ. Code Section 1782.6. Typically, information for an ICR is obtained through personal interviews with neighbors, friends, or associates of the employee/applicant. Recent amendments to California's Investigative Consumer Report statutes impose new disclosure obligations on employers who use ICRs as part of their employment application and/or evaluation process. 
Obligation to Provide Notice When Employer Requests an ICR: Employers must notify the employee/applicant when an investigative consumer report (ICR) is sought "not later than three days after the date on which the report was first requested" unless the employer requested the ICR because it suspects that the employee is engaged in "wrongdoing." (Civ. Code § 1786.16 (a)(2)).
Note: Under federal law, an employee or job applicant must be informed that the employer may, at its discretion, request an ICR. The decision to do so then triggers the California employer's further obligation to notify the employee/applicant that an ICR has in fact been sought.
Obligation to Provide Information About the Agency and the Employee's Rights: This three-day notification must include "the name and address of the investigative consumer reporting agency conducting the investigation, the nature and scope of the investigation requested, and a summary of the provisions of Section 1786.22 of the Civil Code" (which describes the obligations of a reporting agency with respect to the employee/applicant, including the manner in which the reporting agency will make files available for inspection). Civ. Code § 1786.16 (a)(2). 
Obligation to Provide Copy of the ICR: The employer now is required to provide an actual copy of the report to the employee, as well as information on who issued the report and how to contact them, either at the time of the meeting or interview between the employee and the employer or within seven days of the date the employer receives the report, whichever is earlier. Civ. Code § 1786.16 (b). (Under prior California law, and under current federal law, the employer was required to provide only a written disclosure of the "nature and scope of the investigation requested" upon a written request by the employee. See 15 U.S.C. § 1681d (b)).
Obligations and Penalties Apply to In-House ICRs: An employer that prepares its own investigative report on an employee instead of using the services of an investigative reporting agency shall provide the consumer with the copy of that report at the time of the meeting or interview between the employee and the employer or within seven days of the date the employer receives the report, whichever is earlier. Civ. Code § 1786.53 (new section). This applies to any background checks conducted by the employer.
Penalty for Failure to Provide Copy of the ICR: Failure by the employer to provide a copy of the ICR as required by law exposes it to "any actual damages sustained by the consumer as a result of the failure or, except in the case of class actions, ten thousand dollars ($10,000), whichever sum is greater." New Section 1786.29; Section 1786.50. Civ. Code §§ 1786.29 (new section ) and 1786.50.
Certain Information Excluded from an ICR: An ICR requested by an employer cannot contain certain information listed in Section 1786.18 (such as bankruptcies that antedate the report by more than 10 years, paid tax liens, etc.) under any circumstances. Previously, an ICR requested by an employer investigating an employee who was to earn more than $75,000 per year could contain such information.
Aside from the changes listed above, employers should also be aware of the following obligations:
Obligation to certify that the ICR has been requested for a proper use and that the employer has provided notice to applicants of their rights under Section 1786.22: Employers are required to certify to the reporting agency the purpose for which the information is sought and that the information will not be used for any other purpose. Civ. Code § 1786.21(a). Employers must also certify to the reporting agency that they: (1) made the proper disclosure to the employee (i.e., provided the appropriate three-day notice, along with the summary of the employee's rights with regard to the reporting agency) and (2) will comply with the obligation to provide the employee a copy of the report. Civ. Code § 1786.16 (a)(4)
No Obligation by Employer to Allow Employee to Inspect Files Relating to the ICR: Employers are not required to make employee files relating to ICRs available for inspection unless the employer conducted the ICR itself. The statute states that the "investigative consumer reporting agency shall, upon request and proper identification of any consumer, allow the consumer to visually inspect all files maintained regarding the consumer at the time of the request." (Emphasis added.) Section 1786.22 describes the manner in which the reporting agency must make files available for inspection.
